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Commissioner : developments in the Social Services field, or of actual or
potential developments in collateral fields of interest.}

INFORMATIONAL LETTER : TRANSMITTAL NO.: 85 INF-}1
' ' - [Family & Children Services]

Commissioners of Social Services o
TO: Societies for the Prevention of Cruelty to Children

.SUBJECT: 1V.{a.tte[‘ Of Ma[‘le B . . DATE: Septembel" 19 . ]985
: Unconstitutionality of Section 1039(e), Fam1ly Court Act - o
Chapter 601 of the Laws of 1985

SUGGESTED

oistriuTion:  Child Protective Services Directors and Supervisors
- Child Welfare Services Administrators
Family Court Judges
DSS Attorneys
CONTACT PERSON: Any questions. regarding this release should be directed to John

Stupp, Assistant Counsel, Offlce of Legal Affairs, 1-800- 342- 3715
extension 3-3272.

1.  PURPOSE
The purpose of this release is to inform social service districts of the

New York State Court of Appeals decision in Matter of Marie B., 62
N.Y.2d 352, 477 N.Y.S. 2d. 87 (June 12, 1984).

The court held that section 1039(e) of the Family Court Act which
authorizes the removal of a child from parental custody on grounds of
negleet without requiring that an actual flndlng of neglect be made is
uneonstitutional.

Chapter 601 of the Laws of 1985 amends Section 1039 of the Fémily
Court Act to implement the eourt's decision.
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O. BACKGROUND

In Matter of Marie B., the child protective ageney filed a petition in
Family Court alleging negleet of Marie B., an infant of 18 months. The
petition charged the respondent mother with chronie intoxieation and
failure to provide the infant with neecessities. The Family Court granted
the agency temporary custody of the child, - -

Subsequently, at a. heéring 'in whieh the parén;t‘ was represented by
counsel, the agency moved for an adjournment in contemplation of
dismissal (ACD), pursuant to section 1039 of the Family Court Act.

Under the terms of the ACD, custody was to remain with the ageney for
a period of one year; however the infant was to reside with her mother.
The mother was required to cooperate with the ageney.case worker,
abstain from al.coholic-be_v.e:ages and receive treatment and counseling.
. The Family Court explained to the parent that if she violated any of the
“conditions, at any time during. the one year period, she would be
. considered automatically to have admitted the allegations, would not be
~entitled to a hearing and her child would be taken away frm her. When
the parent indicated her understanding of and econsented to the
agreement, the Family Court granted the motion and ordered the ACD.

Subsequently, the ageney found the parent to be in substantial violation
of the agreement. Pursuant to subdivision (e) of section 1039 of the
Family Court Aect, the agency requested that the ACD be revoked, and
the child be removed from the parent's custody. Section 1039(e}
provides: ' ‘ C

...(e) Upon application of the petitioner or the childs .
~attorney or law guardian, or upon the court's. own motion,
made at any time during the duration of the order, the court
may restore the matter to the calendar, if the court finds
after a hearing that the respondent has failed substantially to
observe the terms and eonditions of the order or to cooperate -

with the supervising child protective agency. In such event,
circumstances of neglect shall be deemed to exist, and the
court may thereupon proceed to a dispositional hearing under -

~ this artiele and may, at the conclusion of such hearing, enter . -
an order of disposition authorized pursuant to section one
thousand fifty-two with the same force and effect as if a
fact-finding hearing had been held and the child has been
found to be an abused or neglected child.

In Matter of Marie B., the Court of Appeals, in a unanimous decision,
held that the last sentence of seetion 1039(e) authorizes the removal of
the child upon the "mere showing that the parent had failed to obey the
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terms in the conditions of the ACD order, whether or not such act in
fact amounted to neglect, unfitness, or any other constitutionally’
required praectice." The Court determined that "such a constructive
finding is a constitutionally inadequate justification for the drastic
interference with parental rights permitted under the statute.” In
addition, the Court held that advising parents that they will be deemed
neglectful and obtaining their consent does not cure a violation of
fundamental due process rights. :

. PROGRAM IMPLICATIONS

Violations of ACD orders are not adjudications. of parental .negleet,
Protection of parents' due process rights requires a formal hearing and
demonstration that the child has been abused or neglected. The Court
would allow sueh a finding to occur before or after the violation of the
ACD order; however, the finding must be based on evidence that the
child is abused or neglected as defined by the Family Court Aect.
Chapter 601 of the Laws of 1985 amended Section 1039 of the Family
Court Act to implement the decision in Matter of Marie B. This chapter,
which is effective November 25, 1985, is attached for your information.

IV. RECOMMENDED ACTION

As a result of the Court of Appeals decision in the Matter of Marie B.,
child protectlve agencies should review their practices regardmg
adjournments in contemplation of dismissal (ACDs). Parental failure to
observe the terms of an ACD shall not automatically constitute a factual
finding of child abuse or neglect. There must be a formal hearing and
demonstration that the child is abused or neglected as defined by the
Family Court Act. Recipients of this document should review Section
1039 of the Family Court Act in light of the decision in Matter of Marie
B. and the enactment of Chapter 601 of the Laws of 1985.

\ Division of Famlly and Children
.Services

Attachment
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STATE OF NEW YORK ‘

2111--B
. Cal. No. 160

1985-1986 Regular Sessions

~ IN SENAT:

Ll

February 6, 1985
. : -

iced by Sens. GOODHUE, LACK, TRUNZO, JOHNSON, TULLY, SKELOS, MEGA,
SCHERHERHORN, McHUGH, KNORR -- read twice and ordered
and when printed to be committed to the Committee on Child
reported favorably from said committee, ordered to first and
Teport, amended and ordered reprinted, reétaining its place in
rcer of second report -- ordered to & third reading, amended and
cerec reprinted, retaining its place in the order of third reading
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- &N 27T ¢ amend the family court act and the socigl services law, in

" relaties to adjourmment in contemplation of dismissal of child abuse
znd neglect proceedings ’

e of the Stare of New York, represented in Senate and Assem-
* as follows: ) S

Secticz 1. Subdivisions (a}, (e) and (f) . of section one thousang
tiirsy-zine of the family court act, as added by chepter sever hundred
sever ' of the laws of nineteen hundred seventy-five, are amended to read
as follows: S S _ o ;

(&) Prior to or upen a-fact-finding hearing, the court may upen &
sction by the petitioner with the consent of the respondent ‘and the -
ckild’'s atzormey or law guardian or upon - its own motion with ' the consent
©f the petitioner, the respondent and the child's attormey or law guar-
diaz, order that the proceeding be "adjourned in- contemplation of
€ismisszl”. Under no circumstances shall the court ofder " anv  partv to
feosext to  an order under this sectien. The court may make such order
onl¥ after it hes apprised the respendent of the provisions of this
- secticn(, perticularly subdivision (e),) and it is satisfied that the
respondent understands the effect of such provisions. '

{e¢) Upon applicaticn of the petitioner or the child's attorney or law
guardien, or upon the court's own motion, made at any time during the

EXPLARATION--Matter in itelics {uriderscored) is new; matter in brackerts
: [ ] is old law to be omitted. o )
. : - "LBDD&578-07-5
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duration of the order, the court Z&y restore the matter to the calendar,
if the court finds after & hearing that ‘the respondent has failed sub-
stantislly to observe the terms and conditions of the order or to coop-
erate with the supervising child protective agency. In such event,

[circumstances of neglect shall be deamed to exist, and] unless the par=

ties consent to an qrda:;pursuant o section one thousand fifty-one of
this act or unless the petition is dismissed upon the consent of the
petitioner, the court [may] shall thersupon proceed to a {dispositional]

. factfinding hesring under this article [and way, &t the conclusion of
such hearing, enter an order of disposition asuthorized pursuant o sece

tion one thousand fifty-two with the same force and effect as if g fact-
finding hearing had been held &nd the child had been found to be ‘an
abused child or a neglected child], R . :
(£) If the proceeding is not so restored to the calendar, the peti-
tion is, at the expiration of the adjournment period, ' deemed to have

been dismissed by the court in furtherance of Jjustice unless an applicea-

tion is pending pursuant to suBdivision {e) of this section, 1 such ap-
lication is anted -the tition - shall not be dismissed and shall
proceed in sccordance with the provisions of such subdivision (e).

§ 2. Section four hundred twenty-seven of the social services law, as
edded by chapter one thousand thirty-nine of the laws of nineteen hun-
dred seventy-three, is amended to read as follows: :

§ 427. Regulations of the commissicnar. 1. The commissioner shgll
adopt regulstions necessery to implement this title.

2. The commissioner shall _establish, by regiletion, standards and

criteria under which the child protective service of the esppropriate
lecal depertment of social services as petitioner in abuse and neglect
proceedings pursuant to article tem of the femily court  set shall not
consent 1o an order pursusnt to section one thousand thirty-nine of the

family court act. . o
§ 3. This act shall take effect on the one bundred twentieth day after

it shall bave become a law, except that any rules snd regulstions neces-

sary for the timely implementation of this act om its effective date

shall be promulgated on or before such dste and shall epply to al}

proceedings theretofore or thereafte: commenced,
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